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UNITED STATES OF AMERICA
TIE DEPARTMENT OF THE TREASURY

DIRECTOR, OFFICE OF
PROFESSIONAL RESPONSIBILITY,

Complainant,
Y.

Complaint No, 2003-2

JOSERI R, BANISTER,

T et e gt gt g gt et ot et

Respondent,

ORDER REGARDING RESPONDENT’S MOTION
TO ADJOURN THE HEARING

Respondent, Joseph R. Banister, through counsel, filed, on October 29, 2003, a Motion 10
Adjourn the Tearing.” Aside from its incorporation by reference of the reasons already advanced
in its otherinotions, the Motion asserts that the “Complainant waited until the eve of the hearing
to add the amended charges, without availing the Respondent of the proper administrative
process, Inaddition, Respondent claims that the absence of factual specificity in the first and
amended coraplaints, as well as the glaring omission of the names of potential witnesses further
inipairs his ability to prepare a defense. Finally, Respondent believes that “the potential use of
these proceedings as a masked criminal investipation warrant adjournment,”

In its Opposition to the Motion, the IRS first contends, in the efficient style adopled by
the Responduent in this motion, that in its Qpposilion 1o Respondent’s Motion to Abate the Case,
it has already addressed the assertion that this proceeding is simply a tool for the eriminal
investigation ot the Respondent. The assertion that IRS waited unti] the eve of the hearing to
amend the Complaint deserves little comment. As (he IRS notes, the motion o amend the
Complaint was filed on August 8, 2003, which was several months before the scheduled star of
the hearing on Decersber 1, 2003, Tn addition, as the parties know, the peneral rule 15 that liberal
amendment ot the pleadings is permitted under modern civil practice, In this instance the
amendment adds the contention that the Respondent did not [ile his own individual federal tax
returns for the years 1999 through 2002 and that he was required to so file, The IRS immediately

"The Directar, Office of Professional Responsibility, Internal Revenue Scrvice,
Depatment of the Treasury was formerly known as The Director of Practice. For convenicnee
and as a practical frame of reference, the Court will refer to the Complainant as the *JRS.”

"In support of its Motion, Respondent incorporates by reference the reasons it advanced in
15 motions o dismiss, 1o abate and for discovery. The Court, following this device, incorporates
by reference all of its Orders regarding those other Motions.
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filed the prehearing exchange exhibits, upon which it relies, {o prove these allegations. Tt is
noted that these allegations, which were denied, do not require extensive time to develop any
defenses whiteh may obtain,

A5 10 the assertion that the IRS failed to follow the proper administralive process
regarding the amended Complaint, the [RS notes that the motion fails to speeify the nature of
these alleped shorteomings. Turiher, the IRS observes that the Respondent never filed any
opposition to its Motion to Amend the Complaint.  The IRS points out that, at least in this
Motion, the Respondent olters nothing w describe how the Complaint lacks factual specificily.’
It also rewminds that 31 1U.8.C. § 330 authorizes the Scerctary of the Treasury to regulate the
practice of those representatives who appear before it and that, upon notice and the opporiunity
for & hearing, it may urge sanctions against those who are incompetent, disreputable, or who
otherwise violale the regulations governing such representatives.

In the IRS response to the claim that the Complaints lack factual specificity, it observes
that the Maotion only declares that to be the case. Tlowever, the IRS notes the claimed deficiency
did not thwarl the Respondent’s ability to file an answer 1o either complaint and that the
Respondent filed no objections along those lines in its Answers. Last, responding to the ¢laim
that there 1s a “glaring omission of [IRS's] potential witnesses,” IRS points oul that it listed jts
wilnesses, along with a briel summary of their expected testimony, as required by the Court’s
Prehearing Vxehange Order. Thus, it deseribes the Respondent’s assertion as frivolous.

This Motion requires little additional eomment by the Court. The one paragraph motion
is comprised of bald assertions. Upon consideration of the Motion and the IRS opposition
thcreto, each of the Respondent™s contentions is rejected. Accordingly, Respondent’s Motien to
Adjourn the hearing is DENTED,

S0 ORDERED,

William I3. Moran
United States Administrative Law Judge

Disted; November 17, 2003
Washington, 1.C,

*As with assertion that the RS failed to afford the Respondent with the proper
administrative process, the IRS notes that the Respondent adds some detail (o this claim in its
Motion to Dismiss the Complaint. I'or that reason, the IRS responses to these claims appear in
conngetion with the motion that actually asserts a busis for those cluims, As only an asserlion
wins Jodued, the same approach was taken with the Respondent’s claim that the Complaints
Facked factual specificity.

03



NOV-17-2003 MON 08:37 AM  EPA ADMIN LAW JUDGES JUD  FAX NO. 202 beb 0044 P,

Complaint No, 2003-2

CERTIIICALLE OF SERVICE

T certify that a true copy of Order Regarding Respondent’s Motion To Adjourn The
Heuring, dated November 17, 2003, was sent this day in the following manner to the addressecs
listed below:

.S s
L/W AL AL Jﬂ"f ‘hi{t]aléw.fi = J-.é ¢ 2 . L

\ Nelida Torres
[egal Stall Assistant

Dated: Novaber 17, 2003

Copy by First Class Repular Mail and I'acsimile to:

Jay J. Kessler, Attorncy
Iternal Revenme Service
Creneral Legal Services

333 Market Street, Suite 1200
&nn Francisco, CA 94105

Copy by Certilicd Mail Return Receipt and Facsimile to:

Robert G Berahoft, Esguire

Robert 1. Barnes, Lsquire

The Law Office of Robert G.Bemholt
207 Last Bullalo Street, Suite 600
Milwankes, W1 53202

Copy by Repular Mail to:
Joseph R, Banister, CPA

2282 Swiny Vista Drive
San Jose, CA 93128
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